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CHAPTER ONE
GENERAL PROVISIONS

SECTION 1.1 PURPOSE

The purposes of this Code are to provide procedures and mechanisms for:

A.

B.

The orderly and efficient management and distribution of property of deceased persons; and

The care of persons who are incapacitated because of age, illness or disability and for the
management of those persons’ property, through appointment of a guardian.

SECTION 1.2 JURISDICTION

A.

Probate. Pursuant to this Code and the Tribe’s inherent sovereignty, the Tribal Court shall have
jurisdiction to manage and distribute the property of a deceased person when that person was
domiciled on the Reservation or was a member of the Tribe domiciled elsewhere and had property
located on the Reservation.

Guardianship. The Court shall have the jurisdiction to grant guardianships over persons who are
members of the Tribe or who are domiciled on the Reservation.

SECTION 1.3 DEFINITIONS

Except where context would render it impracticable, these words in this Code shall have the following
meanings:

A.

B.

“Agent” means a person entrusted with legal authority under a Power of Attorney.

“Capacity” means the ability of a person, at the time of creation of the will, to understand their
property, who they are leaving property to, and the practical effects of creating the will; or the ability
of a Principal to understand what legal rights they are delegating to another.

“Code” means this Code.

“Codicil” means a supplement that alters, amends or modifies a will.

“Community Property” includes all property acquired by married parties, individually or jointly,
during the term of the marriage.

“Court” means White Mountain Apache Tribal Court.
“Decedent” means the deceased person who is the subject of the probate or related action.

“Descendant” means lineal descendant, including: child, grandchild, great-grandchild, etc.,
including those legally adopted.

“Devisee” means a person who inherits through a will.
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“Estate” means the collection of property and debts of a decedent.

“Fiduciary” means a person or qualified legal entity who must exercise a high standard of care in the
management of the property of another.

“General Guardian” means a guardian of the person and all property of the protected person.

“Guardian” means a person or qualified legal entity appointed to take care of the person and/or
property of another.

“Guardian ad Litem” means a person appointed by the court to investigate and advocate for the best
interests of a minor devisee or heir, or an incapacitated adult.

“Heir” means a person who has a legal right to inherit through intestacy.
“Holographic Will” means a will that is entirely handwritten and signed by the Testator.

“Intestacy” means the laws and procedures that govern the distribution of property of a person who
died without a will.

“Minor” means a person who has not yet reached the age of eighteen.

“Person” means a human being or a legal entity, such as a corporation or association, recognized as
having the rights of personhood.

“Principal” means a person who delegates their own legal rights to another using a Power of
Attorney.

“Probate” means the judicial procedure to administer the estate of a decedent.

“Property” means property that exceeds the value of $250.00 per item. This does not include real
property or improvements attached to real property, as those are governed by the Land Code, unless
the real property or improvements thereon are not the subject of a beneficiary designation.
“Protected Person” means a person who is the subject of a guardianship.

“Reservation” means the Fort Apache Indian Reservation of the White Mountain Apache Tribe.

“Special Guardian” means any guardianship that grants less than the powers of a General guardian.

“Testator” means the person who created a will.

. “Tribe” means the White Mountain Apache Tribe.

. “Undue Influence” means that the testator’s free will was overcome by influence of another person

and the resulting disposition does not reflect the true desires of the testator.

“Will” means a document by which a testator directs the testator’s estate to be distributed to
devisees upon the Testator’s death.
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SECTION 1.4 STANDARD OF PROOF: BURDER OF PROOF

The standard of proof in proceedings brought under this Code shall be by a preponderance of the
evidence. The party asserting the existence or absence of a fact shall bear the burden of persuasion as to the
fact asserted.

SECTION 1.5 LIMITATIONS ON ACTIONS

Unless good cause to the contrary is shown, a petition to probate an estate, whether through a will or
intestacy, must be filed within five (5) years of the date of death of the decedent.

SECTION 1.6 PERSONS FELONIOUSLY CAUSING DEATH OF ANOTHER PROHIBITED FROM
INHERITING FROM THAT PERSON

No person who feloniously takes or causes or procures another so to take the life of another shall inherit
from such person, or receive any interest whatsoever in the estate of the decedent or any portion of his or her
estate whether through a will or through intestacy.

Probate Code
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CHAPTER TWO
PROBATE PROCEEDINGS

SECTION 2.1 INITIATION OF A PROBATE ACTION

A probate action is initiated by filing with the Court a Petition to Appoint a Personal Representative of an

Estate.

SECTION 2.2 SCOPE OF A PROBATE ACTION

A probate action shall govern the distribution of property of a decedent, whether through will or intestacy.
To the extent the transfer of a decedent’s property is governed by another lawful process, such as a Land Code
assignment, a beneficiary designation or transfer on death instruction under a registered instrument, or by the
law of another jurisdiction, such items of property are not included in the decedent’s estate and are not within
the scope of a probate action.

SECTION 2.3 PERSONAL REPRESENTATIVE OF AN ESTATE: QUALIFICATIONS

To serve as Personal Representative, a person must:

A.

B.

Be an individual at least 21 years old;

Certify that they are a high school graduate or have earned a general equivalency degree (“GED”);
and

Not have been convicted of a felony or crime of moral integrity, as defined by Article XII, Section 1
of the Tribe’s Constitution; and

If the Personal Representative is not domiciled on the Reservation, the Personal Representative shall
be deemed to have submitted to the jurisdiction of the Tribal Court by filing the Petition for
Appointment of a Personal Representative and by taking any actions authorized under the authority
of the Court.

SECTION 2.4 PETITION TO APPOINT A PERSONAL REPRESENTATIVE OF AN ESTATE;

CONTENTS
A Petition to Appoint a Personal Representative of an Estate shall contain, at least, the following
information:
A. The Petitioner’s name, mailing address and telephone number;
B. The full name and birth date of the decedent;
C. The date of death and place of death of the decedent;
D. The decedent’s tribal affiliation and enrollment number, if any;
E. A statement that, as of the time of death, the decedent was domiciled on the Reservation or was a
member of the Tribe domiciled elsewhere who had property located on the Reservation;
F. The relationship, if any, between the Petitioner and the decedent;

Probate Code
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The reasons for the Petitioner’s interest to serve as Personal Representative;

A statement specifying either that the decedent left a will or that, to the knowledge of the Petitioner,
the decedent did not leave a will and that a diligent search to locate one has failed;

The names of all heirs and devisees;

Names of all known creditors to the estate;

A signed verification that the Petitioner meets all of the requirements contained in Section 2.3 and
that all information contained in the Petition is complete and accurate to the Petitioner’s best
knowledge;

The death certificate shall be attached to the Petition as “Exhibit A”’; and

The will, if any, shall be attached to the Petition as “Exhibit B”.

SECTION 2.5 APPOINTMENT

After receipt of the Petition to Appoint a Personal Representative of an Estate, and review to verify
compliance with this Chapter, the Tribal Court shall assign the probate matter a case number, appoint the
Petitioner as the Personal Representative of the Estate, and issue a letter of appointment, unless good cause to
the contrary appears.

SECTION 2.6 LETTER OF APPOINTMENT: CONTENTS

The letter of appointment shall contain the following:

A.

B.

Personal Representative’s name, address, and telephone number;

The name of the matter as follows, “In the Matter of the Estate of -
The case number;

A statement that the Personal Representative has, upon petition, been appointed by the Court to serve
as personal representative of the estate with or without restriction;

The signature of the Judge issuing the letter of appointment and date of the letter;
The notarized signature of the Personal Representative below the statement, “I accept the appointment

as Personal Representative of this Estate and do solemnly swear that I will lawfully perform the
responsibilities and live up to the fiduciary duties of such.”

SECTION 2.7 RESPONSIBILITIES OF THE PERSONAL REPRESENTATIVE

A,

Provide Notice. Promptly after receiving the letter of appointment, the Personal Representative shall
serve notice upon all heirs and devisees identified in the Petition. This service may be accomplished
by mail or through personal service, or through a combination of both.

1. Service by Mail. Service by mail shall be in the form of mailing copies of the letter of
appointment to all heirs and devisees via certified mail, restricted delivery, return receipt
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requested, and is only accomplished once the return receipts, signed by each heir or potential heir,
are received.

2. Personal Service. Personal Service may be made by delivering two copies of the letter of
appointment to each heir or devisee, and returning to the Court one copy of the Letter of
Appointment signed by each heir or devisee, with a statement acknowledging receipt.

. Service by Publication. Only after attempts to serve of all of the heirs or devisee cannot by mail or
personal service have failed, may the Personal Representative serve notice to the heirs and devisees by
publication, in the following manner.

1. Paper. Notice must be published in the Fort Apache Scout, or other newspaper of local
circulation on two consecutive weeks.

2. Contents of Notice. Notices published pursuant to this section shall contain the following
information:

a. The name of the decedent;
The name of the Personal Representative;

c. A statement that the named person has been appointed by the Court to serve as the personal
representative of the decedent’s estate;

d. A statement that any heir or devisee wishing to object to the appointment of the Personal
Representative must do so in writing to the Tribal Court within thirty (30) days after the date of
first publishing of the notice, and that failure to timely object may result in loss of legal rights.

. Obtain Estate Property. The Personal Representative shall use the letter of appointment to obtain all
of the property of the estate, by contacting all banks or other financial institutions into which the
decedent was known to have accounts, if such accounts did not name any designated beneficiary.

. Complete Inventory Report. Within ninety (90) days of receiving the letter of appointment, the
Personal Representative shall prepare a complete inventory of all property and debts of the estate,
noting the value of each item and the amount of each debt.

. Distribute Estate Property. After all heirs have been served with notice and the inventory report is
completed, the Personal Representative shall make disbursements of property to creditors and to
devisees according to the language of the will, if there is a will, or if intestate, the Personal
Representative shall create a distribution plan which shall be consistent with the Tribe’s intestacy
provisions contained in this Code, and then distribute the estate property accordingly. The Personal
Representative shall obtain a receipt from each heir to whom property was disbursed.

Prepare and Submit Final Report. Within thirty (30) days after completing disbursement, the Personal
Representative shall submit to the Court a Final Report which shall contain:

1. Proof that all heirs were served notice of the Appointment of the Personal Representative or that
notice was published as provided by Subsection B, above;

2. The inventory report;
3. A copy of the will or distribution plan;

4. Receipts from heirs who received estate property;
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5. Any other necessary documentation; and

6. An affidavit from the Personal Representative certifying that all of the information provided in the
Final Report is accurate and complete, and requesting that the Court discharge the Personal
Representative and declare the estate closed.

SECTION 2.8 FIDUCIARY DUTIES OF PERSONAL REPRESENTATIVE

The Personal Representative shall be subject to the following fiduciary duties and obligations, in all of
their dealings regarding the estate:

A. The Duty to Administer Estate. The Personal Representative shall be responsible for diligently
fulfilling the court’s instructions or those contained in the distribution plan or will. Timelines must be
followed and the Personal Representative must do all they can to locate and communicate with heirs,
devisees and creditors.

B. The Duty of Loyalty to the Estate. Even if the Personal Representative is an intestate heir or devisee
identified in the will, the Personal Representative shall be under strict obligation to deal evenly and
fairly among all other heirs or devisees, and shall not favor themselves nor others in the manner they
carry out the duties of Personal Representative. The Personal Representative shall act with the best
interests of the estate in mind, and not out of self-interest.

C. Duty to Report. The Personal Representative shall render a complete and accurate report to the court
and the heirs, devisees and creditors. If asked about the probate proceedings by an heir, devisee,
creditor or officer of the court, the Personal Representative shall respond promptly and with candor.
The Personal Representative shall communicate with the heirs, devisees, creditors and the court
regarding difficulties in the administration of the probate proceedings, when appropriate.

D. Duty to Keep Estate Property Separate. The Personal Representative shall keep the property of the
estate separate from the Personal Representative’s own property at all times, may not comingle their
property with that of the estate, and may not utilize any estate property, except for the payment of debts
and distribution to the heirs or devisees.

SECTION 2.9 PROBATE HEARING NOT NECESSSARY IN ALL CASES

The court need not hold a probate hearing unless requested to by the Personal Representative, an heir,
devisee, or by a creditor.

SECTION 2.10 PROBATE DISPUTES

If an heir, devisee or creditor files a timely objection to the probate action, at any stage before the closure of
the estate, the Court may, for good cause shown, hold a probate hearing to determine the issue raised by the
objection.

SECTION 2.11 INFORMAL DISPUTE RESOLUTION

The heirs, devisees and creditors may hold an informal meeting to settle any probate disputes prior to and
in lieu of a formal probate hearing. After conclusion of the informal despite resolution meeting, if the dispute
was settled, the Personal Representative shall notify the Court, in writing, of the nature of the dispute and the
resolution reached. If a resolution was not reached, the Personal Representative shall so notify the Court, and
a formal probate hearing shall be held.
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